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Present:  Sh. Gurbhej Singh Guaya, Ld. Addl. PP for the
State.

applicant /

Sh. Aditya Aggarwal, Ld Counscl tor the

accused Pawin.
[0 51 Narender Singh is present.

Reply to the second application secking regular bail

filed on behalf of the applicant / accused is Mled.
Arguments on the present application heard.

It is pleaded on behall of the applicant that the
accused/applicant has been falscly implicaled in the present case
and has been lying in Judicial Custody since 25.07.2022. It is
further pleaded that there is no recovery of alleged contraband
Irom the possession ol the accused applicant.

It is submitted that the accused/applicamt was nol

at the time of alleged rmd, The

present at the spol
accused/applicant has no concern with the alleged recovery and
no recovery of any contraband has been effected from him.

It is further submitted on behalfl of the applicant that
at this stage, he is only pressing the non compliance of the
provisions under section 52 A and the standing order no. 1/89 of
Department of Revenue, Govt. of India. It is further submitted
that previously the said issue was not raiscd nor has been
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discussed in the said order. It 15 further argued that as per {
ered alle pod

casc of the prosecution, ten kattas in all were recos
set7ul

frem the Tata truck no. PBO3ATS233. Funt her as per the
memo, cach of the said katas were having scparale packets, 4
wrappe

wrapped  with  the  polythene gl tape. The sail
nened and thereafter, pU

polythene packets in said kattas were O
into the same kattas wherehy homaogenizil
Later on, samples were dr

e the contents of
said separate packets. awn from eacl
of the said homogenized contents ot the <aid katta by the Ld

MM on 27.07.2022. Therefore. the said procedure adopted 13
and in this regard, the reliance 18
‘ble Delhi High Courl in
3233/2022

against the well seitled law
placed upon judgements of the Itan
Laxvman Thakur Vs Stafe i bzil application no.

decided vn 14.12.2022 ; Basam! frai Vs Stafe o Crl APF'—':'] nu

0092005 decided on

Narcetics Contral Burean in Crl Appe
Jd on 13.03.2020,

by the Ld. Counsel for
Allnhabad

02.07.2012 and Amani Fidel Chris Vs
al 1027/2015 & Crl M.DB.

511/19 & Crl M.A. 16602020 decide
Reliance is also placed upon
lzment passed by the Hon hie

the applicant upon ju
Asageer Vs NCB passed in

High Court in casc titled as Mokl
CH Mise Bait Application nv, 27291 of 2020 decided on

11.10.2022 on the issie of maintainability of second application

In view of the aforesaid submissions, prayer is made

for grant of regular bail to the accuscd ‘applicant.
Per contra, Ld. Addl. PP for the Slale has

vehemently opposcd the bail application stating that as per the
Contd....
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reply filed hy the 10, on 25.07.2022. on reccipt of secrel
pamchander

information accused Shabuddin, v ohd Ishrafeel et
q Truck

and Pal Ji Gautam were apprehended alongwith Tal

bearing No. PENIA T5233 with 340 K( Ganjo T
Jriver's eabin.

ecoverced in 100

katias from hidden cavity in fuel tank over the

ation, arrested accuscd persons

During the further investig
cd by one Rabindra Nayo

rein,  The souree of

revealed thatl Lama was provid k and

truck was provided by accused applicant he
the illegal contraband 15 absconding and has been declired IO

on 14,082 22,

Accused/applicant hercin was arrested
4 Truck bearing No, PRO3A

From the record of RTA, Tat
red in

T5233 from which the contraband was recovercd 13 repiste

the name of Surender Singh who oo mt

crropation stated that he

Mehar on power of

ed that he had

sold the said truck in 2070 w onc [Ram

aid Ram Mchar on interrogation stat

attorney. The s
ader ( his uncle) but after

purchased the said truck form Sure
netallment and get the permil,

to pay the pending
paid four

lock

Jown he was not able to pay its 1

so, he asked Aject S'c Ram Kishan
y using the said ruck. The said Ajeet

installments b
On interrogation,

installments and started using the said truck.

had to pay some mMONEY 1o

Ajeet told that as he

accused/applicant, he gave the
d was in possession of truck in guestion .

er the CDR analysis

said truck to accusedfapplicant

herein and hence accuse

[t is further submitted that as p

accused/applicant was in touch with three accused persons who

were apprehended with commercial quantity of Ganja i.e 250 Kg.
No other person who used or owned the truck in question was in
Contd.....
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jouch with the said three accused persons.  Investigation also

revenled that aceused'npplicant ol replaced the Tuel tank wilh

gecused  Ishrafeel o Ram Chander Trom Transport Nagar,

panipat. Further, accused/applicant pad Tast twa instaliments of
W truck in question for the month of May and June2022 with
financer Indusind Bank. Bank statements of accused persons
revenled that accused Pawon lund received a sum of Ry 1,37, 000/-
in May and July from one Ram Kunuar Tiwan.

Lastlv, it is submitted by Ld. Addl PP for the Stale
that there is no change of vitcumstances since the dismissal of
pervious bail application on 08,12.2022.The due procedure qua
drawing of samples has besn fuliowed,

Heard and considered.

The accused hersin has been chargesheeted being
conspirator and owner of the truck in question.

There is evidence on record in form of CDRs
which reflect that accused/applicant was in contact with accused
persons namely Shabuddin, Mohd Ishrafeel @ Ramchander and
Pal Ji Gautam who were npfrnréﬁi:mtc-.i with 250 KG of Ganja
from Truck bearing No. PBO3A T3233. Statement ol witness
Pawan who is truck mechanic has been recorded by the
prosecution qua applicant’s role in installation ol concealed tunk
in which the huge quantity of contraband was being carmied.

The issue herein which has been argued and pressed
in the present second bail aplication is the manner of drawing of
the samples and il being against the sciiled procedure of law as

hns been dealt in the abovenoted number of judgments by the
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pon'ble Delhi High Court. The suid issue requires to b dealt
with as the same wwas nut rasted previously, The latest Judgment
of the Flon*hle Delhi High Court (nvelving the ganya 1s Lxman
Fhohur 1’5 State ¢supra) and the relevaut para po. 12 of the said
judgment is reproduced herein below for relerence -

w13 f am of the view thut in the present
case, the nxtructoous 198 s pot heen
followed and the sample hay bren drawn after
mixing the conienls of verious packets infn nne
container. The same has cuised serous prefudice
16 the case of the applicant. Siwe the collection
of sanple itself is fonlty, the ripomers of Section 3 7

of the NDPS Act will nat be applicable.”

In the present case in hand too, the contents of the
chargesheel, seizure memo 4s well as the statements of recovery
wilnesses, all reflects that ten kattas were recovered from Tata
Truck bearing No. PBO3A T5233. The said kauas were having
packets ol different sizes and all the said packets were wrapped
with a brown colour tape. The conlents of different sizes of

packets were opened and were poured back into the single katta
weighing 25 kg. Similar manner wis adopted qua the all said icn
tattas. Therefore, the said process of homogenizing of the
contents of the recovered material and therefter drawing of the
samples from the same is against the procedure  of Standing

Order no. 1/8% of Department of Revenue, Govi of India. The

same causes prejudice to the ace used.
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In hight of the abovesaid reasons, 1 am of the
considered opinion that the accused / apphant Pawan is able to
satisfy one of the twin conditions as laid down w's 37 of NDP'S
Act

Further the teply Nled by the 10 reflects tha the
accused / apphcant 15 not having any other involvement of any
other eriminal case. Therefore, there can be no apprehension of
him indulging again in the traflicking of the narcotics,

Keeping in view the above facts and circumslances
of the case, the accused/applicant Pawan is admitted to hail
subject to Turnishing a personal hend in the sum of Rs.
50,000/~ with une surety in the like amount on the following
conditions:

i) That the applicantaccused shall not leave Delhi
without prior intimation 1o the 10Court ¢ither by
wrillen intimation or through SMS to 10 on
mobile phone in advance; _
i) That the ilp].‘llil..‘{'ll'l'l-'i.il:l:l]:?:itli will supply all
numbers ol his functioning phones/mobile phones
to the 10 as well as aboul his whereabouts.
iiiy That the applicant’accused shall not lamper
with the evidence:
iv) That the applicantaccused shall not Lty 10
contact in any manner or threat the prosecution
WINCSSCS:
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v) That in ease ol change of his residentinl

address, he shall intimate the court aboul the

same;

vi) Thal the applicant shall atiend the Court on

each and every date of hearing without il

vil)  Incase of involvement in any crininal cose

during bail period the Lail shall be liable to be

cancelled.

~—
A copy of this order be sent to the Jail

Superintendent concerned for further communicition to the
nccused/applicant, -

{Gagﬁé‘ép Singh)
AS5Y/Spel. Judge(NDPS)
North/Rohini Courts, Delhi
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